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We tuve examined management's assarioos, included i.., me accompanying R""port of Mawgcau:at 00

Compliance urith Applicable Requirements ofTide 47 of the Code of Federal Regulations Part 54 of t.he Fedeeal
Communications Commission's Rules aod Regulations :md Rehted Orders, that Some~JL: School Dinner
(BeneEiciary or SOIDeTVllle School Distcict) (Beoefic.iuy Numbu 120536) complied with the Federnl
Communications Commission's (FCC) Title 47 of Ibe Code of Fedcral Regulations (C.F.R.) Part 54 Rules and
Regulations, 1S amended, aod related FCC Orden identified in the accompanying At~chme.ntr related ro
disbursements 0($355,379 for celecDmlXluniCitioa md Iaternet access services made from the Universal Service

Fund during the fiscal ycar ended June 30, 2007, and relative to its appJ..ications aad service provider seleetion

processes for Fuading Yeu 2006. Managemeot is responsible foe conlplianct:: with those requirements. Our
responsibility is to e.'tpress aD opinion on management's assertions about Somerville School District's compliance

Insed on our examination.

Our exa.m.i.a2tion was conducted in accordaoce with attestation staodards establisbed by the American Instinue of
Certified PubJ..ic Accountants and the staoduds applicable [0 attestation engagements contained in GfJW17Imtnl

/lut/iri"g St""dardl, issued by the Comptl:ol.ler General of the Unitt:d States, <\Od, accordiogll', included e.umining,
on a test basis, evidence abolU Somerville School District's compliance with those requirements and pe'foon.ing
sucb other procedures as we considered necessary in the =:curnsmnces. We believe that our examination

provides a reasonable basis for our opinion. Out examin,rion docs not provide a legal decermination on
Somerville School District's compliance with specified requirements.

[0 au! opinion, ffimag=eot's assertions that SomerviUe School District complied with thc aforemeocioned
requirements rel,rive to disbursements of $355,379 foe tdecommuaicatioo and Intt.roet access services made

[(om the Universal Se.rvice Fund during tbe fiscal year eeded June 30. 2007, aad re.la.rive to its applications and
service provider selection processes for Funding Year 2006 ue fairly suted,.in all rnaterW respects, bued 00 the

cciteaa set forth in Atrachmeot L
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In aCCOtWDCe with GQ~rn"':lIt A.ttdilJfll. SIP'Ilitm&, WI" also noted certain immat«ial mSI:lflCes of uoncompliulce or
oilie.r intecaa[ controllID1tte.rs lllat we b..a.ve tepoded to the maoagcmcor ofSomerville School Distcicc, me
Universal Service Administrative Company aod the Federal Communications CO~IOO in a sepuale teller
dared JuJy 15, 2008. This communicarioD. is ioreoded solely foc the infonnacioo and usc of Sornc:cvi1le School
Disr:cict's management, the Un.ive~al Sc:.rvice Administrative Compauy and the FeduaJ Communications
Commission lind is Dot intended to be, and shouJd oot bl':, used by anyone. otha than these speci6ed parties.

Cbulone, North Carolina
july 15, 2008
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DECLARATION STATEMENT

I, Joseph Mastrocola was the Coordinator of Instructional Technology for the City of

Somerville School District, Somerville, Massachusetts ("Somerville"). J occupied the position

during the time period at issue, until June 2006. My responsibilities with Somerville included

assisting with the applications for fmancial support from the Schools and Libraries Support

Mechanism ("E·Rate Program'') administered by the Universal Service Administrative Company

("USAC").

2. Consistent with my responsibilities, I participated in Somerville's application

process for E-Ratc Program support for Funding Years 2005-2006 relating to FCC Form 470

Applications filed for certain eligible telecommunications services ("Application"). 1did not

take part in tbe process for 2006-2007 because 1 had left my position with Somerville in June

2006. Part of my participation included, when necessary, meeting, after the required posting of

the Application with USAC, with representatives of Achieve Telecom Network of

Massachusetts, LLC ("Achieve") to receive a presentation about Achieve's digital transmission

services. I also reviewed of written proposals submitted by Achieve concerning its profX)sed

services in response to the Applications. Pursuant to stare and local procurement ruJes and E­

Rate Program Rules, for each of the Funding Years in questions, Somerville chose Achieve to

provide the digital transmission services pursuant to the tenns of a contract entered into by the

City of Somerville and Achieve.. As required under E-Rate Program Rules, Somervi Ue timely

submitled FCC Form 471 No. 2005·2006: 455467; to USAC. USAC approved the E-Rate

Program support by Funding Commitment Decisions Letter for Funding Requests No. 1257549

for 2005-2006 (FDLS").



3. I have reviewed the Notification of Commitment Adjustment Leners, dated January 14,

2009, whereby USAC has rescinded and seeks recovery of the support approved or provided

pursuant to the FCDL ("Decisions"). In particular, I have reviewed the Funding Commitment

Adjustment Explanations. I am providing this Declaration in connection with the Somerville's

appeal of the Decisions.

4. Achieve's oral and written presentations to Somerville in connection with the

Applications did not represent in any way that Achieve was offering a service that would be "no

cost" to the Somerville. Achieve did inform Somervi lle of the opportunity to apply for a grant

from the United States Distance Learning Association ("USDLA") to cover Somerville's share

of the cost of the services ("SomerviIle Share") covered by the Applications ("Grant"). Achieve

also generally noted that there were other potential sources of such grants. However, Achieve

did not represent, either orally or in writing to Somerville that if Somerville selected Achieve as

its service provider and applied for such a Grant from USDLA, tbat approval of the Grant by

USDLA was guaranteed. Achieve did not present an automatic Granl from USDLA as part of

the Achieve service proposal made 10 Somerville. Furthermore, USDLA specified thai the Grant

awards were Dot contingent upon the selection of Achieve for the provision of services to the

Somerville.

5. Somerville obtained, prepared and filed its own applications with USDLA for the Grants.

Achieve was not involved in any way in the Grant application process. On behalf of Somerville

I dealt directly with USDLA personnel in completing the necessary fonus 10 apply for the

Grants.

2



6. To the best of my knowledge and belief, Somerville was not aware of the existence of

any partnership between Achieve and USDLA. To the best of my knowledge and belief,

Somerville was unaware that Achieve allegedly solicited donations for USDLA.

7. To the best of my knowledge and belief, there was never an offer by Achieve to waive or

otherwise not require payment ofSomerviJle's Share. Nor did Achieve ever offer to rebate

Somerville's Share.

8. Somerville did not withhold information as to the application and award of the Grant

from USDLA to cover Somerville's Share throughout all aspects of the E-Rate application

process, selective review process, and service invoice processing.

I declare under penalty of perjury that the foregoing is true and correct on this 6th day of

March, 2009.

ESIPJ<
I\1idclJeSe"x, ss.

Joseph

On this 6th day of March, 2009, before me, the undersigned notary public, personaJly
appeared Joseph Mastrocola, proved to me through satisfactory evidence of identification, which
was d[,..AJ'· 1 (\ c,.,.....,. s~ , 10 be the person whose name is signed on the
preceding document, and who swore or affmned to me that the cO..Q,l~n..ts_of the document are
truthful and accurate to the best ofhislher knowledge er.

ctary Public
My cOrrunlssion expires: -Iv,,",- 1;-, ;).0 JS-
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l(!) UlJl

uNITErJ STATEG D/5'TAHC£ lUJOllltO USOCIXflOK

Febru.ary 4, 2004

Joseph MSstrncal8
Coordinator lnstrudio)'lal TBChnolOQ)'
SomClVilIe Public SchooI3
District Offloe of.tnstnJetionaf TttChnoiogy
5 C~ry Street
SomerviJle, ~ ~145

Dew Mr. M&$1roc;ola;

The ,United States Distance l.8liming A:iJlsoci9tjOfl (USOLA) i$ p1e1ilS1ed to receive afld acx:ept your
grant applloat/on (0( ~g fl.$3istanoe f'oT tne aomCf'Vill~ Public Schools I Achieve Xp~~

SomeMJfe Bridging the Dlgltsl Divide Project. We- IlPpl1!cilite me opportunity to a981!l'\ lhe
SomelVile P....b1lc SChools wlln ttlls very rmportam and· ambitious distance l6Smlng pJQj~

USOLA 18 a regiet.erel1 501 [I;) 3, and we prCl\Ii,cHt tne&G g~nlB iO wpport dlQanco lewning
projects ror K-12 SC:hooI distti<U. .

One goal of USOLA rocu~ 'on endir.g t!'le' "digital divide" In urban 000 f\Jl'3I· Amenca by
$uppclf1iOQ the implementation of stBtf>-.Qf~ l.echnology whid1 enooul'aQC$ and e"nan~ the
'c;lassnxm larnlt\9 ,li!lXpeOence with advanced tec;hr>i.caJ 1'flSOutee.S. Your project represenlS Ihat
~eeifit; goal and .....e '<Welcome ttla OPpOrtunity to build this ~ Important partnftnhio with
SomeMlle PubJJc 9chcJd5. '

We understand:~ ttl.e, project will be funded p';'-;'ari~ by' E-rute ·funds from the Sdloo{s and
Ubnan6$ Division (SLO) 01 the Universal ~Nlce Admimrn-atNe company and will be dependent
upon the 8ppfO"iQ/ at the stD. While yay may hsve been referred 10 USr;x.A by a vendor for lhiS
proJ~. please understand lh9't OU( grant Is to, you.r l>ChOoI dJSlrlct BI\d Is not dependent upon your
selection cIlJny sp,eciflc vendor, ' '

USOlA ~.ttInt a. final budge1 be slJbmittod by each 5OhooI <f~ upon reoel¢ cI the
FUI1dln9 comfflllmef11 L.etter from the SLO. This budget ml.J61 col'lf\rm It)e E-rsto dlscount
pel'CGnta!ia :md ItIe rMultQOIE~ (.l()$t wre fO( tnt:l ~ee:t. In adO!1ion, USDLA expectS lnet R

SCj)s~ line Item In Ule iChOO/ distlid budget will·be eslabllslled lhet is spe¢ificelly tor It1e receipt
01 USDLA oranl funda.fot thb~ P\e.Me commll~ lhe aCeou!tt numbol' and dj~~
ror sending'Ule grant mornry to thIs account.

we Iool< foorward to WOtlcing with the Som~ill6Public 6d\ools. Please do not nesttate to ocmtaa
me dlrod/y ifyou hllVe any qu~olllS.

Sincerely,

n G. F.I~ Ph.C.
ecutNe DlredDr

Illores@lJs(jja,orq

8 WinLsr Street. Suite 508 • BOSton. MA 0210&4705
Telephone: 800,275,~162 Fo;<: 617.389,1771

Website: www.usdJa.org
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SOMERVILLE PUBLIC SCHOOLS
181 WASHINGTON STREET. SOMERVILLE, MASSACHUSETTS 02143-3106

Fax (617) 625 - 0953

Timothy P. Egan
IS & dB Administrator

May 11,2004

Achieve Telecom Network of MA, LLC
clo Joy Jackson,
PresIdent
3 Centennial Drive
Peabody, MA 01960

(617) 625- 6600 x6025
1egan@k12.somerviJle.ma.us

RE: - Erate Year 2004 - Award nolificaUon, Somerville Public Schools - Distance Learning Infrastructure
- Achieve Telecom Network Se0lices Agreement dated January 30,2004
- SPS Agreement Reference #Achieve-0401 .

Dear Ms. Jackson:

Congrah..Jlations! This letter se0les as \Mitten nolification that the SomervUle Public Schools has accepted Achieve
Telecom NetWork of MA, llC's proposal for Djstance Learning Infrastructure. As you are aware, these services are 10
be 79% hJnded through the SLD's E-Rate program, Funding Year 2004, commencing July 1, 2004. The remaining
21 % of ttle'contract expense will be paid by the SomeNiJle School District. billed entity #120536, in an amount not to
exceed $108,171.00. Please reference agreement Achieve-<J.401 for all activities related fo the fulfillment of scope of
services which has been accepted. As you are aware, our moving forward with (his work Is sUbject to OUT receipl of a
Funding Decision Cornmitmentletter (FCOl) for Form 471# 425096, FRN# 1175002, with annual, pre-discount.,
eligible, recurring charges equaling $515.100.00.

Please use the following contacl informalion:

Somerville Public Schools
Tim Egan do E-Rate Contact
181 Wasl1ington Street
Somerville, MA 02143
617.625.660 x6025
Fax: 617.625.0953
Email: teqan@k12.somerville..ma.us

The Somerville Public Schools look forward to working with you in the course of !his agreement.

Sincerely; ours, .

fv: ~£t~
Timothy P. gan
In'forma/ion Systems & Dalabase Administrator

rrE

ec: E-Rate, Funding Year 2004 correspondence file

I
i
i
I
i
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SERVICES CONTRACT

THIS SERVICES AGREEMENT (this ~Contract") is entered inlo and effective this
twenty second day of January, 2004 (the 'Effective Dateh

), by and between Achieve
Telecom Network of MA, LLC., 3 Centennial Drive, Peabody, MA 01960 (~ATW) and
Somerville Public Schools 181 Washington Street, Somerville, MA 02143 (~SPS')

(individually, a "Partyw and collectively, the ~Part.ies·).

BACKGROUND

The Schools and Libraries Division (the "SLD~) of the Universal Service Administrative
Company ("USAC") adminislers lhe federal "E-r.ate" program for lelecommunications service,
lnlernet access and in/emal connections to eligible schools and libraries. SPS' is eligible to
receive E~rate discounts for these designated services. ATN is a common carriage
telecommunications service provider providing tariffed, digilal transmission and distance
reaming circuits (SPIN 143026761). SPS has submitted a request for Digilal Transmission
Service and Distance leaming Transmission Service rOLTS") for all of ils school sites in its
2004 E-rale 470, Number 369910000481788.

SPS desires for ATN to provide lhe DLTS (hereinafter defined) described in Exhibits A
and B attached hereto (the "Service" or "Services"), and ATN desires 10 provide Ihe Services,
all under the terms of this Contract. ATN shall at aU times remain approved as a
telecommunications service provider offering services eligible for discounls unde~ the E-rale
program and shall use its best efforts to obtain and mainlain authorization to perform all
Services for SPS under this Contract. In consideration of this background, the mutua) terms
and oonditions herein, and further consideration, the sufficiency of which is hereby
acknowledged, the Parties hereby agree as follows:

Section 1
General

1.1 Timeliness. ATN shall use commercially reasonable efforts to perform the Services
in a manner thaI meets the priorities, timetables, and objectives sel forth in this Contract.

].2 Project Managers. An requirements of the Parties under this Contract shall be
supervised and coordinated by Victor E. Gatto as ATN's project manager, and by Patrick
Nixon as SPS' project manager, or by such other person or persons as the foregoing
representatives may designate from lime to lime.

Section 2
The Service

2.1 The Services. Subject to the terms and conditions of this Contract, A TN shall
provide the foHowing services to SPS'

2.].1 DlTS is defined in the attachment to Exhibit A, entitled "Scope of Services
and E-Rate Compliance- and in the al1achment 10 Exhibit B entitled "M.D.T.E. (Massachusetts
Department of Telecommunications and Energy) Tariff No. 1 for Intrastate Inter-exchange
Access Telecommunicalions Servjce~ in accordance with Ihe design and fundional

I
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specifications for the DlTS (the "Functional Specification9~)and the performance critena for
the DLTS (the ·Perlonnance Criteria").

2.2 Exclusivity. During jhe lerm of this Contract. SPS shall not engage any party olher
than ATN to provide OlTS 10 their school sites

2.3 Meetings and Adjustments. ATN and SPS shall meet at periodic i:"ltervals as
needed to discuss the Services.

Section 3
Performance

3.1 Excusable Delays. Neither Party shall be responsible for delay or failure in
performance resulling from causes beyond the reasonable control of such Party, including
without limitation, delays caused by the unavailability, or delays in preparation or shipment. of
third-party hardware, software or programming selvices; provided Ihal the Pany responsible for
the matter causing the delay shall act diligently to remedy the cause of such delay or failure.

Section 4
Payment

4.J Prices, Charges and Reimbursable Items. ATN shaH invoice SPS and SLD for its
Services, and SPS shall pay ATN in accordance with the provisions set forth in Exhibit B
attached hereto.

4.2 Cooperation. SPS shall receive contemporaneous copies of all invoices submrned
by ATN to the SLD. As necessary, 5PS shall make all reasonable efforts to assist ATN in
collecting monies owed by the SLD, and shall pay ATN invoices from a SPS account for their
portion of the service costs as discussed in Exhibit B.

4.3 No Other Paymenl Except as expressly provided in this Contract, ATN and SPS
shall each bear all of its own expenses arising from the performance of its obligations under this
Contlacl, inclUding (without limitation) personnel, facilities, utilities, equipment, supplies, clerical.
and the like.

Section 5
Changes

5J !t is mutually acknowledged that changes in the Services, Funclional Speciiications,
Perlolmance Criteria or pricing and payment structure for all Services may be necessary or
desirable, in right of aC1ua! experience gained in the course of creation and installation of the
Services, or as SPS redefines its needs or due to changes in regulatory or legal reqUirements.
Accordingly, either Party shall be entilled to propose changes to such terms by wrillen notice at
any time delivered to the other Party. The Parties agree 10 consider such proposed changes in
good failh, and 10 make a reasonable effort to accept equitable adjustments where appropriate
to accomplish Ihe mutual objectives of the Parties. If a proposed change is accepted, it shaH be
reduced to a wrillen amendment Signed by both Parties.

, ,



Section 6
ObHgations of the Parties

6.1 Cooperation with the Schools. SPS shaH make all reasonable efforts to facilitate
and coordinate the cooperation of all school sites that are the subject of !his Contract so that the
Services may be compfeted as set forth in this Contract.

6.2 Further Instruments. To Ihe extent applicable, SPS shall comply With all third-party
licenses or related agreements of any third-party vendors or programmers concerning any
components of the Services.

6.3 Access to SPS Central Facility and schools. SPS shall give ATN access to such
SPS facilities as necessary for ATN to provide the Services under this Contract

Section 7
Owner.:;hip and Rights

7.] Ownership of Equipmenl All equipment procured or obtained by ATN in
connection wiih the provision of the Services shall be the exclusive property of ATN.

7.2 Indemnny by ATN. ATN shall defend, indemnify and hold harmless SPS from and
against all damages finally awarded as a result of any claim thalthe Services hereunder infringe
the copyright, patent or trademark right of a third party. ATN shall .have no liability under this
Section 7.2 unless SPS (i) promptly notmes ATN of any actual or threatened infringement claim,
(ii) at the reasonable request of ATN, provides ATN with information and assislance to aid in the
defense of the claim, and (iii) gives ATN sale control of the defense of Ihe claim. If any Services
hereunder, or in ATN's view, is likely to become, the sUbjecl of an infringement claim by a third
party, ATN shall, at its option. (a) procure for SPS the right to use the Service, or (b) replace or
modify the Services to make it non-infringing. SPS shall nol enler into any settlement of claims
without obtaining ATN's prior written approval, which approval shall not be unreasonably
wilhheld. Moreover, ATN shalf have no indemnity obligation for claims of infringement resulting
from (a) any combination, operation, or use of any Services or deliverable hereunder wijh any
olher componenls or any other equipment or software, insorar as the Functional Specifications
do not directly require such combination, operation, or use; or (b) the preparalion, operation, or
use 01 any other components or any other equipment or programming.

7.3 Project Materials. The project manager of ATN shall coUed and keep the original
versions of the Functional Specifications, and the Performance Criteria, as they become
available during '!he course of the creation, installation and implementation of the Services (the
~Project Materials"). Except as olherwise provided in this Contract, the Project Materials are
and shall be fhe sale property of ATN; however, SPS may request a copy of the Project
Materials for Its records.

Section 8
Freedom of Action; Confidentiality

8.J Dealings with Others. ATN is engaged in the business of providing
telecommunications services to a variety of entities, and nothing in this Contract shall prevent or
limit ATN from using its and its personnel's general skills in pursuing business of any kind with
other customers on any terms, whether or not similar to those provided under this Contract.
ATN shall be free to use and disclose in such business pursuits any data-processing or



information-processing techniques. concepts, or ideas used or embodied in the Services or
otherwise developed or leamed by ATN in the course of rendering the Services

8.2 Confidentiality. For purposes of this 8.2, "Owner" means the Party disclosing
Proprietary Information, "Recipient" is the Party receiving Proprietary Information, and
"Proprietary Information", "Confidential Information", and "Trade Secrets" shall have the
respective meanings below.

8.2,J SPS and ATN acknowledge and agree that during the term of this Contract
each Party will have access 10, and disclose to the other, Proprietary Information. Each Party
acknowledges thaI the los$ of competitrve advantage due to unauthorized disclosure or
unauthorized use of Owner's Proprietary Information will cause great injury and hann to lhe
Owner.

8.2.2 Except as may be olhelWise provided for in ihis Contract, Recipient
covenants and agrees that Recipient shalf not. without the prior written consent of Owner, or as
set forth herein, directly or indirectly:

(I) disclose, divulge, distribute. publish, reproduce, decompile, reverse
engineer, transmit, or transfer to olhers Owner's Proprietary Information. or any porlions
thereof, by any means or in any form. except (A) 10 those of Recipient's employees or
representafives who require access to Owner's Proprietary Information and have signed
an agreement 10 comply with the use and non-disclosure reshicLions staled in this
Contract, and (8) pursuant to a subpoena or as required by law, provided thaI prior to
any such diSClosure, Recipient shall notify Owner in writing of lhe circumstances
requiring such a disclosure and shall cooperate wilh Owner to obtain a protective order
10 protect the Proprietary Information, or

(it) make use of the Proprietary Information other than as expressly permitted
under this Contract.

8.2.3 The obligations under this Section 8 shall survive the termination of this
Contract, (i) in respect of that portion of Owner's Proprietary Information that consists of Trade
Secrets for as long as such Owner's Proprietary Information remains a Trade Secret under
District of Columbia law and (ii) in respect of lhat portion of Owner's Proprietary Information that
consists of Confidential Information for a period of three (3) years after the effective dale of the
termination of this Contract.

8.2,4 For purposes of this Section, the following definillons apply:

(i) "Confidential Infonnation" means information, other than Trade
Secrets, that the Owner marks as ~ConfidenLial" or which by its nature would reasonably
be considered of a confidential nature, including, but not limited 10, licensing stralegies,
advertising campaigns, product ideas, future business plans. informafion regarding
executives and employees, the terms and conditions of this Contract and any data or
infonnation defined herein as a Trade Secret, but which is determin.ed by a court 'of
competent jurisdiction nol to rise to be a trade secret under applicable law. Confidential
Information shall not include information which (a) was in the Recipient's lawful
possession prior to the disclosure. (b) is or becomes publicly known through publication
or olhelWise through no wrongful act of the Recipient, (c) was received from a third parly



without similar restriction on disClosure and without breach of this Contrad, or (d) is
approved far release or use by written aulhorization of the Recipient.

(ii) "Proprietary Information" means colteeti'Jely, Confidential Informalion
and Trade Secrets.

, (iii) "Trade Secrets" means information in any form which derives economic
value, actual or potenfial, from not being generally known and not being readily
ascertainable by proper means and which is the subject of efforts that are reasonable
under the circumstances to maintain lIs secrecy or confidentiality. Trade Secrets may
include: (1) any useful process, machine, chemical formula, composition of matter, or
other device which (A) is new or which Recipient has a reasonable basis to believe may
be new, (8) is being used or studied by Owner and is not described in a pUblished patent
or in any literature already published and distributed externally by the Owner, and (C) is
nol readily ascertainable from inspection of a product of Owner; (2) any engineering,
technical, or product specifications including those of features used in any current
product of Owner or 10 be used, or the use of which is contemplated, in a future product
of ().omer; (3) any application, operating system, communication syslem, or olher
computer software (whether in source or 'object COde) and aU flow charts, algorithms,
coding sheets, roulines, subroutines, applets, libraries, compilers, assemblers, design
concepts, test data, documentation, Or manuals related thereto, whether or not
copyrighted, patented or patentable, related to or used in Owner's business; and (4)
information concerning the customers, suppliers, products, pricing strategies of Owner,
personnel assignments and policies of Owner, or matters conceming 1he financial affairs
and management of Owner or any parent, subsidiary, or affiliate of Owner.

Section 9
Limited Warranty and Covenant

9.1 Services. ATN warrants lhal it will render the Services in a professional and
workmanlike manner.

9.2 Ortgoing operation. ATN Gannel and does not warrant thaI lhe Service will operate
uninterrupted or error-free and will use commercially reasonable efforts 10 cure or correct such
failure. The liability of ATN-lo SPS or any other party for any damage caused by failures,
delays, omissions, Interruptions in .transmission, or for any other damages arising out of Ihe use
or provision of Ihe ServIce shall be limHed to an allowance for lhe lime period for which the
service was interrupted equal to lhe pro-ra1ed fee for lhallime period.

9.3 Service maintenance. As described in Exhibit A, ATN will maintain all equipment
provided by ATN for the lerm of Ihis Contract, and will replace components, subsystems, and
chassis that have failed due to normal wear and tear at no cost to the SPS.

,., o;sclaime,. EXCEPT AS EXPRESSLY PROVIDED HEREIN. ALL SERViCES AND
DELIVERABLES PROVIDED UNDER THIS AGREEMENT ARE PROVIDED "AS IS" WITH NO
WARRANTIES OF ANY KIND. ATN EXPRESSLY DISCLAIMS ALL WARRANTIES. EXPRESS
OR IMPLIED, INCLUDING, WITHOUT LIMITATION, THE IMPLIED WARRANTIES OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND NON­
INFRINGEMENT.

I
I
I



Section 10
Limitation of liability

10.1 Exclusion of Damages. Neilher Party shall be liable to the other for incidental,
punitive, indirect, special or consequential damages for any reason, including, bul not limited 10
loss of business or profits, whether or 1'101 foreseeable or based on termination, breach of
warranty, contract or negligence.

10.2 Maximum Liability. N07WITHSTANDlNG ANY PROVISION CONTAINED
HEREIN TO THE CONTRARY, IN NO EVENT SHALL ATN'S LIABILITY HEREUNDER,
WHETHER IN CONTRACT, TORT, OR OTHERWISE, ARISING OUT OF OR IN
CONNECTION WITH THE SERVICES, THE DELIVERABLES HEREUNDER, OR THIS
AGREEMENT, EXCEED THE AGGREGATE AMOUNT OF FEES ACTUALLY RECEIVED BY
ATN FROM SPS DURING THE 12 MONTH PERIOD IMMEDIATELY PRECEDING THE ACT
DR OMiSSiON THAT GAVE RISE TO THE CLAIM. IN NO EVENT SHALL ANY CAUSE OF
ACTION BE BROUGHT BY SPS AFTER ONE (1) YEAR FROM THE DATE SPS KNEW OR
SHOULD HAVE KNOWN OF THE CLAIM

Section 11
Term and Termination

ILl Term. The term of this Contract shan commence on the date first written above
and shall remain in effect through June 30, 2007, The period for Services shall commence on
the later of July 1, 2004 or al such time as SPS receives a Funding Commitment Decision Letter
from the SLD and shall end on June 30, 2007. The terms of this contract can be extended for
one year until June 30, 2008 upon mulual agreement between SPS and ATN.

ILl Termination for Cause. SPS may terminale this Contract upon thirty (30) days
written notice to ATN for any material breach of this Conlract, if such material breach remains
uncured for a period of one hundred twenty (120) days after receipt of written nolice by ATN of
such material breach. ATN may terminate this Contract upon thirty (30) days prior wriHen
notice. Notwithslanding any provision in Ihis Contract 10 the contrary, this Contract may be
lerminated by ATN effective immediately upon delivery to SPS of a written notice of termination
if SPS shall breach or fail to perform any of its obligations under the confidentiality provisions of
this Contract. No portion of the fees paid to ATN in connection with the performance of the
Services shall be returnable or refundable upon termination of this Contract, whether such
termination is by SPS or by ATN.

11.3 Termination for Convenience, SPS is responsible for properly filing and shall file
before the SlD applicatlon deadline the Form 471 in each of the years in the term above. If,
after properly filing Form 471, the commitment of funds is not approved by the SLD, SPS may
terminate this Contract upon thirty (30) days written notice to ATN.

1J.4 Effect of Termination. Effective upon termination of this Contract. SPS shall (i)
immediately cease all use of the Services and Proprietary Jnformation, and (Ii) at ATN's election,
return all equipment in SPS' possession or control all informalion and dehverables (including all
copies lhereof). Effective upon termination of this Contract, SPS hereby releases and
discharges ATN of and from any and all obligations or liability whatsoever, whether arising
hereunder or from, in connection with, or in any manner connected to, the SUbject matter of this
Contract. The Parties shall cooperate so as 10 effect an orderly termination of this Contract.



U5 Survival. In the event of termination or expiration of this Contrad, Sections 4.1.
7.1,7.2: a, 9.2, 9.4,10,11.4,11.5 and 12 shall survive and continue in effect.

Section 12
Miscellaneous

11.1 No Agency. ATN, in rendering the Services, is acling solely as independent
contractor and neither party is authorized to bind the other in any way. SPS does not undertak.e
by Ihis Contract or otherwise perform any obligaHon of ATN.

12.2 Exhibits. AU exhibits attached hereto are incorporated inlo this Conlract and made
a part hereof.

12.3 Severability. 'n Ihe event thaI any term, clause, or provision of this Conlract shall
be construed to be or adjudged invalid, void, or unenforceable, such term, clause, or provision
shall be severed from this Contract, and the remaining terms, clauses, and provisions shall
remain in effect

12.4 Multiple Counterparts. This Contract may be executed in several counterparts, all
of which taken together shall constitute one single agreemer)t between the Parties.

12.5 Amendments. No modification or amendment 10 this Contract or its exhibits shall
be effective unless made in wriling and signed by botl1 Parties.

12.6 Section Headings; EXhibits. The section and 5ubsedion headings used herein
are for reference and convenience only and shall in no way modify or restrict any of the terms or
provisions hereof. The attachments referred to herein and allached hereto are incorporated
herein to the same extent as if set forth in full herein.

J2.7 Required Approvals. Where agreement, approval, acceptance, or consent by
either Party is required by any provision of this Contract, such action shall not be unreasonably
delayed or 'NTthheld.

J2.8 No Waiver. No delay or omission by either Party hereto to exercise any right or
power occurring upon any noncompliance or default by the other Party with resped to any of the
terms of this Conlract shall impair any such right or power or be construed 10 be a waiver
thereof. A waiver by either of the Parties hereto of any of the covenanls, condilions, Of

agreements 10 be performed by the olher shall not be construed 10 be a waiver of any
succeeding breach thereof or of any covenant, condition, or agreement herein contained.
Unless stated otherwise, aU remedies provided for in this Contract shall be cumulative and in
addition to and not in lieu of any other remedies available to either Party at law, in eqUity, or
other"W'ise.

J2.9 Governing Law and Venue. This Contract shall be governed by and construed in
accordance with the laws of the Commonwealth of Massachusetts without regard to its conflict
of laws provisions.

l1.10 Prior Agreements. This Contrad represents the entire agreement of the Parties
on the subject hereof and shal! supersede all prior representations and agreements whether
oral or in writing between the Parties with respecl to any of the matters mentioned in this
Contract. .



12.]J Notices. Any notice required or permitted under this Contract shall be in writing
and sent by express air courier or by United States mail, registered or certified mail, return
receipt requested. to the address first staled above for each Party (or to such other address as
may be designated by each Party by written notice) and shall be effective upon receipt.

12.12 Force Majeure, Neither Party shall be liable for any delay or failure of
perlormance of this Contract occasioned by any cause beyond the reasonable control of such
Party, including, but not limited to governmental action, war, riot or civil commotion, fire, floods,
labor disputes, restraints affecting shipping or credit, delay of carriers, and/or Inadequate supply
of su~able malerials.

12.13 Personnel; SUbcontracting. ATN shall have sole responsibility and authority
for the assignment of personnel concerning the services provided under this Contract. ATN
shall provide the DLTS and shall engage subcontractors at ils soJe discretion in rendering the
services hereunder.

12.14 Assignment. The Parties may not assign or transfer this Contract or any of its
rights hereunder wilhout the prior written consent of the other party, Which consent shall not be
unreasonably withheld. In no event shall either party's rights or obligations hereunder be
assigned or assignable by operation of raw or by any bankruptcy proceedings, and in no event
shall this Contract or any rights or privileges hereunder be an asset of the party under any
bankruptcy, insolvency or reorganization proceedings. This Contract and the transactions
provided for herein shall be binding upon and inure to the benefit of the Parties, their legal
representatives, and permitted transferees. successors and assigns.

IN WITNESS WHEREOF, the Parties have caused this Contract to be signed anQ
delivered by their dUly aLlthorized officers, all as of the date first hereinabove written,



EXHIBIT A

SCOPE OF SERVICES: SERVICE SPECIFICATIONS
AND MAINTENANCE SERVICES

A. Scope of Services and E·Rate Compliance

See aHachment to this EXHIBIT A entitled "Slalement of Compliance By Achieve Telecom
Network of MA, llC: showing the Service and Equipment Applicable to Distance learning
Transmission Services: which highlights ATN's compliance with SlD regulations for Priority
One Service. This attachment also contains a system~level block diagram for the service and
was submitted by SPS as the Service Description in Item 21 of tile SlD Form 471.



Attachment to EXHIBIT A

Statement of Compliance by Achieve Telecom Network of MA, LLC

Description of Services

The description of the Distance Learning Transmission Service (DLTS) is taken from the tariff

for such service on file with the Commonytearth of Massachusetts:

I. General Description

I. The Dislance Learning Transmission SelVice, DLTS, is a reJecoD'UDunicnrioos service
ilial provides the cucuits for distance learning application by govemmeot
departments, corporatloos, medical filcilities, cducationaJ institutions, or libraries.

2. DLTS is an intra-state service provided witltio the Coromonweall.h of Massflcbusetls
and an mter-state service provided acrOss the United States. Circuit connectivity is
provided over the Public SYlilched Telephone Network (PSTN) and, depending 00 the
bandwidth needed for the transmission of digitaJ signals may be augmented by an
overlay network.

n. Customer responsibililies

1. Company Furnished On-premise "Equipment (OPE)

2. Ownership and Provision of Service from the Company

Ownership of the equipment remains with the Company and shaJJ not transfer to
the Customer in the future, and at 00 time will the Company provide the
equipment for purchase to the Customer.

The Company provides .aJI parts of the DLTS service, including the on-premise
equipmeot.

Please see attached diagram (below) for specifications and locatioos of the DLTS
Wide Area Network (WAN), including the OPE and interconnection.s with tbe
Customer's Local Area Network (LAN).

b. Use

The Customer shaU oot use the OPE for any pwpose beyond supporting this
telecommunications service.

Tbe Company further reserves the right to make the oD~premise equipment
installed by {he Company in support of mis service available 00 a shared basis to
othel customers.



c. Storage requirements

The Customer shaJl be responsible for providing adequate storage space for the
OPE..

d. Environmental requirements

The Customer shail provide an operational environment that is in compliance wilh
the environmental specifications of the installed equipment.

e. Access security

The Customer must provide a reasonable level of access security 10 the OPE. This
is expected (0 be in keeping with other installed corrununication equipment.

f. Access requirements

The Customer shall provide the Company with reasonable access 10 lhe
Company's equipment for the purposes of maintenance and service changes.

The Customer shall designate a point of conUlct wi!.h which the Company shall
arrange such access.

g. CFE Equipment relocation

The Customer may no! relocate OPE equipment to a facility other than the one in
which it has been installed by the Company. Servjce must be discontinued at !.he
Sile and re-ioitiated at !.he new Sile.

h. Responsibility {or CFE Damage or Loss

The Company is responsible for all maintenance of the OPE. The Compapy will
maintain and service !.he equipment for !.he duration of !.he service agreemenl,
replacing components, subsystems, or chassis that nave failed due to normal wear
and lear at no cost to the Customer.

The Customer shaJl be responsible for the placing the OPE in a secure and safe
environment. The Customer shall be responsible for equipment loss. 8S weU as
damage due to vandalism, fire, stonns, inappropriale Storage conditions, or other
causes.

The Customer shall be liable for damage caused to the equipment by unauthorized
personnel attempting to repair or modify the equipment Only Company personnel
or their designees may service the equipmeot

The Customer's JjabiJily for the OPE shall be equal to the replacement cost plus
service labor required to restore the OPE 10 its initial condition.

,-,



i. Customer Equipment Requirements

The Customer is responsible for all equipment and nerworking beyond the
nen.vork interfaces 00 the OPE, including [be LAN infrastructure, pes, set-top
boxes and any other devices tbat are not inclusive with the OPE.

The Customer's LAN must be functional without dependence 00 the OPE. The
OPE is all part of a DLTS WAN.

Ill. Distance Learning Transmission Service

The Disiance Learning Transmission Service provides access to the Company's
transmission facilities through circuits as described herein and is capable of supporting
high-speed data signals used for such applications as distance learning and interactive
television.

IV. Diagram

The diagram below provides an overview of the DLTS service and equipmenl. Please nole that
the overlay satellite network is optional and may not be required tor some customer
applications.

Overl • .,. S."IIII. N..wor1<

-~-- - ~ -
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EXHIBIT B

PAYMENT AND SCHEDULE

ATN will invoice !he SLD and SPS according to fhe rales shown below and defined in the tariff
attached 10 this EXHIBIT B. The SLD will be invoiced direc1ly for the amounts covered under
the E~Rate discount program, and SPS will be invoiced for the remainder amount. A detailed
schedule for these discounts as provided by the E-Rate program is included in the tariff. Over
the term of this Contract, ATN shat! commit to provide SPS with the best rata available ror any
customer of this service, and shall, in no case, exceed the rate currently published in the
attached tariff.

Rate Schedule

The following recurring rates for the Basic OLTS service apply per Customer Site for all
customers:

Service Installation Monthly charge

per

Customer Site

DLTS with Satellite $150 $3,750
Overlay Network

DLTS without Satellite $150 $3,000
Overlay Network

Locations and Installation

ATN will install DLTS with a satellite overlay network at Somerville High School and DLTS
without a satellite oller!ay network at13 other school sites. Other locations may be added at
Ihe discretion of SPS in the first year or in subsequent years of this contract.

ATN will begin installation of the On-premise Equipment within thirty (30) days of SPS' receipt of
a Funding Commi1menlletter from the SlD if such letter is rec·eived on or after June 30,2004.

At its own risk and with lhe approval of a schedule by SPS, ATN may begin installation at any
time after the receipt of a Funding Commitment Letter from the SLO by SPS, ellen if the
installations occur prior 10 the start of service, defined as July 1, 2004.

B-J
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Attachment to EXHIBIT B

Achieve Telecom Network Tariff

on file with

the Department of Telecommunications & Energy

Commonwealth of Massachusetts

B-2
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Step II: Obligation to Pay Non-discoWlt Portion - Applicants - Schools and Libraries - U... Page I of 1

USAC
UnM.-1U1 5eNice Admin~rall"tCompany

Step 11: Obligation to Pay Non-<1isc.ount Portion

Applicants are 'lIqu/nd to pay the non-discoun! portion of the cos! of the goods and services to their
selVice provid02r{s),

Serv~ Providers are r6qui.wd 10 blU appiOilnls lor the non-~Ol"l'1t portion. The feder:al CommUlliCllions Commissicn

slaled!hat reqlWing appijeanll; 10 Plrf their $hare ","oui::! ensul1!' effidf!ncy and acx:ouolablTily in the prtlg~m:

Requimg sdlools alld Iib<a"",s 10 pay a sha~ of !he cos! should eoco~ lhem to avoid lJI1neces:&il/y and
waslefU expendi'OJrC3 beOilUSl!: !hey Yr1lI be unlIkely to commlt their wm ~s for ~ses !hey ca.mol t.r.;.e

eflec:tivey. A. pe'Cl'nlage dlsCOlA"lt aI50 et'ICl)ura~ scho~s and Iibr2ries ftl seek ~ beS1 pre-d1seounl price
and ·to make Informed, knowledgeable choices among lhe.ir op~ons, thereby Md"ng " eftedive I\s.caI
constralrrb: ~ lIle a<X:oul'll fuld.

AppROiInts oe11ify thai they hoave =p#eo" with lllls rt:quremenl on fCC forms 470 and 471. On lhe Form 470. appGcard.s
certify ~ folows in Ilem 23:

I recogrtte !h31 support IInde. lhis support rred'lanism Is condlllonat upon !he schoof(s.) Of r,tlr3ry(Ies) 1

represenl securing access 10 all 0' thoe resourees. roLding compulers. !raining, software. IT".ahtenenee, and
e1eevic:a1 oonned'io~ f>eQls..=)' 10 ~!he s.ervloes purchas.ed efi'edively.

On ll'1e Form 471, applicants ceMy as follows lrI11em 25:

The eligible schoo/.S and ibrarJes lsled in Block 4 01 thl$ ~ppllcalfon ha...e s~ acc.l!SS 10 all 01 !tic
resouroes, including comp~, Iri5ining, sol'lw.3re, maintenance, lind eleCllJaol oon."Ie<'llons neoe6'SafY 10 make
effective use of lIle services pl.'l'thased as weN as wP2Y the dlsa>unti>O' charges for efqible UIYIC2S.

·SeCU"ed .access" fflellns lilat yOIl carl ,hew IhaJ. these fu1d.!1 ere., o. wll! be, part of yoJA atVlUJl budgeJ; ()", if you lr~

obtainlng I,,", lunds from an outside soun::e, lhallhcse fufl(1s "eve been prorrlsed to you. "you obtain these fulds from an
outside ~ource, the funcb mll~ not oxne lfll'l!dl'y or Jrl<ffectly!Tom you! set\lice provl~ert!l>_

Some service providers and col'\$Ull.afll5 offer to waive tr-", ncn-discounl portlon. Of to prov'de the a~cant with a credil Of

with goods and &ervioes equtva'lenl 10 ll'le non-dl&counl portion. II is a vIolalJon of progl1lO1 rules 'Of s.erolee providers to

v.-aiYe Of c.redillhe apP~OiIn1's share in .any manner. /Vrj special offef~ 10 reduce !he price musI be Incorporated lnlo the

Fonn 471 ,olal p.e-dlscounl amollll1" s<o lIIat bOlh Ihe appSc.ilnl and lhe Unlvel'$al S6f\'ice F\Ind benellt fTom such price

nego~alions. Please see !hi! Free Service" AtMscry (Of" i!Odi~onaJ glAdan.ce.

On the SeNloe ProvIder Amual Cetllficallon Form (FCC Fonn 473), $8I'Vice providers c:ertif)' in item 10 !hal they have

tlrJe<llhe appDc:ant lot Ihe app!icaf1l's l'lOn-&$courll pol'1lon:

The Service ProYidef invoice Forms Inal alll SLlbmJtled by Ws seNice prOvider CQtllaJn fllquests fOf I/niIIw&a1
seNice support for sel\lioes. which na\'e been billed 10 the $B:rVioe provider's CllslOlT'J!ll"S on bet-af of scJ'lools,

fibr<lries, end coMGliia of Ihose entities, sa deemed eligIble for unlvemtJ service s.t'Pport by I!'IB fund

.xtnirislralor.

Some service providers offer to he!p /lPpljeanls I(leals grants 10 pay for their non-dlscounl porOon. Progl1lm rules do rnI
reslrid apPl.icanls "um aceepllro9 grtlOls /rom booa tide OISi!niuttons, nOl" do Ihey reslrid selYloe provX1ers rom

Btlerr.pli1g In I"efp applicants obtlrln g<OlIrls from s:.retl tl"ganf"altons, so long as the gran1s (lr 0'1lanlzaliOf1s arll

Inde.pendenl oI"lhe service pro>l\def.

S~p 10 aegin Recelp! of Services

o 1997-?'XI3, '-'""v.....J SeMce Adminlst<\Ji','lI ~ny, A~ Righu R£5erved.

!:i2!!m I P7N?2r' Po,lc:y I~JWg.Mi" fr!9W rWt>~ TO\!! I Wac! Us

http://wwv..,urnveTsa{servjce.orglsl/appJicaatsistep11/0bl igalion -10-pay.aspx 1l/6n008




